MEETING THE EQUAL PROTECTION CLAUSE STANDARD-SUPREME COURT TESTS

The Supreme Court applies three standards of scrutiny or levels of review to cases involving equal protection issues. These standards are called rational, intermediate (or sometimes called heightened), and strict scrutiny. They include a two-part analysis of the law, policy, or program:

· Part I-Does the law, policy, or program serve a valid, constitutional purpose, objective, or interest?

· Part II-Is the means (method) used to fulfill the constitutional purpose, objective, or interest reasonable?

· VERY IMPORTANT TO REMEMBER!!: Depending upon the type of classification (see Table below), the answer to the questions above will undergo varying degrees of scrutiny by the Court. 
	TEST
	STANDARD(S) USED 

	STRICT SCRUTINY-because it impacts on:
· Race/Origin

· Citizenship

· Fundamental Rights

Individuals in this category fall into the SUSPECT CLASSIFICATION

Because of immutable characteristics (not susceptible to change)
	General Explanation- policy will almost always be struck down (assumed unconstitutional) unless a compelling governmental interest can be demonstrated
Specific Explanation

· Burden of proof is on the policy maker to show that society's welfare (i.e. promoting diversity, remedying past discrimination), national security, or government structure could be at jeopardy. If this is shown, then the burden shifts to individual challenging the policy  to demonstrate that the reason given is not a compelling interest of the government

· Specificity, qualitative, and quantitative evidence of discrimination must be shown
· The policy must be "narrowly tailored". and be the "least restrictive means" (no less intrusive way) of achieving the compelling government interest

	INTERMEDIATE/HEIGHTENED SCRUTINY-because it impacts on:
· Gender

· Illegitimacy

Individuals in this category fall into the QUASI-SUSPECT CLASSIFICATION because of immutable characteristics
	General Explanation- policy will more than likely be struck down (probably unconstitutional) unless a substantially related important government interest can be shown 

Specific Explanation

· Burden of proof is on the policy maker to show by an "exceedingly persuasive justification"
· The policy serves an important government objective(s) or goal(s)
· The policy is not based on archaic or overly broad generalizations about gender differences

	RATIONAL BASIS SCRUTINY-because it impacts on 
· Income

· Age

· Disability

· Sexual orientation

· Status

Individuals in this category are affected by policies that do not implicate a constitutional right, nor do they fall into one of the two categories above
	General Explanation- policy will be upheld unless it has no reasonable relationship to a legitimate government interest and is the least thorough standard of scrutiny
Specific Explanation

· Burden of proof is on the individual challenging the policy (policy has a strong presumption of validity)
· challenger must negate every conceivable basis which may support the policy
· Legitimate government interests are those which the Constitution already allows the state and federal government to legislate in (health, safety, and welfare)
· Policies that are "arbitrary and capricious" will not meet this standard
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